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United States Court of Appeals for the 

District of Columbia 


1 a District Court of the United States for the District of 

Columbia. 

No. 84911 At Law 

Service Parking Corporation, a corporation, Plaintiff, 

vs. 

The Washington Times Company, a corporation, 
i Defendant. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the District Court of tha 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers wer^ 
filed and proceedings had, in the above-entitled 
cause, to wit: 

! 1 Declaration 

In the Supreme Court of the District of Columbia 


Filed December 20, 1934 
Holding a Circuit Court 
Law No. 84911 

Service Parking Corporation, a corporation, Plaintiff, 


The Washington Times Company, a corporation, 

Defendant. 

The plaintiff, Service Parking Corporation, a corpora^ 
tion, organized and existing under the laws of the State of 
Delaware and doing business in the District of Columbia, 
sues the defendant, The Washington Times Company, a 
corporation, for that, on to wit, the 24th day of August 
1934, and for a long time prior thereto, the said plaintiff 
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was the owner of and operated a number of automobile 
parking lots in the City of Washington, District of Co¬ 
lumbia, and rented to the general public space on its said 
lots for the purpose of parking automobiles; that the said 
plaintiff was for a long time prior to and since the date of 
the libel hereinafter complained of known as a parking 
lot owner and operator in the District of Columbia and 
elsewhere and had built up, earned and was justly entitled 
to a reputation for fairness, honesty and efficiency in its 
dealings with the public and others; that at the date of the 
publication hereinafter referred to, there were a limited 
number of parking lot operators in the City of Washing¬ 
ton, District of Columbia. 

2 And at the time of the publication hereinafter set 

forth and for a long time prior thereto and since said 
date, the defendant corporation printed, published and 
edited in the District of Columbia as “The Washington 
Herald” a daily newspaper which was circulated by the 
defendant generally and extensively throughout said Dis¬ 
trict of Columbia, and also throughout the United States. 
And the plaintiff says that it has never been accused or 
charged with having accepted automobiles for parking and 
then placing said automobiles upon the public streets nor 
has said plaintiff ever accepted automobiles for parking on 
its lots and then placed the same upon the public streets but 
the said plaintiff has always parked said automobiles de¬ 
livered to it for parking upon its parking lots and there 
kept said automobiles until called for by the owners there¬ 
of. And the said plaintiff has never conducted an illegal 
business nor has it ever obtained money under false pre¬ 
tences, nor had it ever, prior to the publication of the arti¬ 
cle hereinafter set forth, been accused or charged with 
conducting an illegal business or accepting money under 
false pretences. And the plaintiff says that in the District 
of Columbia and elsewhere in the United States, the words 
“racket” and “chiseller” have sprung into general and 
common use and the public has come to understand said 
words to mean, respectively, the business of illegally ex¬ 
torting money from another and one whose actions are un¬ 
fair and contrary to the public interest. 

Yet the defendant, well knowing the reputation of the 
plaintiff and contriving and falsely and maliciously intend- 
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ing to bring the plaintiff into public scandal, injury, dis¬ 
grace and degradation, and to expose the plaintiff to coifL- 
! tempt and to injure it in its business, did on to wit, the 
24th day of August, 1934, compose, publish, sell ai^d 
3 widely circulate and did cause to be composed, pub¬ 
lished, sold and widely circulated in “The Wash¬ 
ington Herald 7 ’ newspaper aforesaid, whereof the said 
1 defendant was then and there proprietor and published, a 
i certain false, scandalous, malicious, and defamatory libel, 
article or statement of and concerning the plaintiff, cob- 
i taining false, scandalous, malicious, defamatory and libel¬ 
lous matters, as follows: 

“PARKING LOT RACKET (Thereby meaning the busi¬ 
ness conducted by the Plaintiff) 

' PROBE ORDERED HERE.” 


“MAJOR BROWN SAYS CHISELERS (Thereby mean¬ 
ing the Plaintiff) RENTING SPACE MOVE CARS ! 
TO STREETS; EVEN PAY FINES” 


“A drive by police and the District Attorney’s office Ifo 
halt the chiselling of parking lot owners (thereby meaning 
the plaintiff) and garages, which are depriving the public 
of much of its parking space on the public streets, will be 
launched today, Major Ernest Brown, Superintendent 
Police, announced.” 

“A statement by the American Automobile Association 
yesterday revealed its observers have discovered parking 
lot owners (thereby meaning the plaintiff) consistently 
placing cars on the streets from the lots, thus allowing mote 
space on the lots, and less on the streets.” 

“PAY CAR FINES” 

“The situation was confirmed by Major Brown, who said 
he has received many complaints as to this practice. Be¬ 
tween 15 and 20 cars, originally placed on parking lots 
(thereby meaning the lots owned and operated by the plain¬ 
tiff) but later shifted to the streets, have been tagged for 
overparking, he said. In each case the parking lot prj)- 
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prietor (thereby meaning the plaintiff) has paid the fine.” 

“He will confer today with the District Attorney’s office, 
to see whether the lot owners can be charged with 4 conduct¬ 
ing an illegal business’ or ‘obtaining money under false 
pretences’.” (thereby meaning and insinuating that the 
plaintiff conducts an illegal business or obtains money un¬ 
der false pretences). 

“A squad of 20 plain clothes policemen will patrol 
4 the downtown section today. Whenever they see a 
parking lot (thereby meaning a lot operated by the 
plaintiff) placing a car on the streets, they’ll tag that car.” 

“The police superintendent hoped that some automobile 
owner who finds his car parked on the streets, after placing 
it on a lot, (thereby meaning a lot operated by the plaintiff) 
will call police and place charges of ‘ obtaining money under 
false pretences’ aganist the parking lot owner.” (thereby 
meaning and insinuating that the plaintiff obtains money 
under false pretences).” 

And the defendant thereby meaning and intending, and by 
the readers of said paper understood to mean, imply, and 
insinuate that the plaintiff corporation accepted cars for 
parking and consistently placed said cars after so receiving 
them upon the public streets after receiving money to keep 
said cars upon their parking lots, and further meaning and 
intending by said article to charge that the plaintiff was a 
chiseler and conducted a racket and that it conducted an 
illegal business and obtained money under false pretenses; 
that when said false, malicious, scandalous and defamatory 
article was published the attention of all the readers thereof 
was directed to this plaintiff as one of the limited number 
of parking lot operators in said city and district, and said 
company was identified in the minds of the readers as one 
of those referred to in said article. 

And the plaintiff further says that by means of the com¬ 
mitting of which grievances by the defendant as aforesaid, 
the plaintiff has been greatly injured in its good name and 
reputation and has also been greatly injured in its occupa¬ 
tion and business, and has been brought into public scandal, 
disgrace and degradation and has been exposed to contempt 
and ridicule among the residents of the District of Colum- 
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bia and elsewhere. And the plaintiff says that the 
5 said words were printed, published and circulated 
as aforesaid with reckless and careless indifference 
to the rights of the plaintiff and the said defendant has re¬ 
fused to retract the said libel although a retraction has often 
been demanded. And by reason of the committing of said 
grievances hereinbefore complained of, divers persons havje 
refused and still refuse to do business with the plaintiff, and 
the plaintiff has been greatly injured in its occupation and 
business and has lost gains which it otherwise would havje 
made. j 

WHEREFORE, the plaintiff brings this suit and claims 
of the defendant the full sum of Fifty Thousand Dollars 
($50,000.00) besides costs of this suit. 

EDWIN SWINGLE 
MARK FRIEDLANDER 
ROBERT I. SILVERMAN 
Attorneys for plaintiff 


Pleas to the Declaration 
Filed March 19,1935 

******* * 

Now comes the defendant, by its attorney, and for pleap 
to the declaration filed in the above entitled cause, says: 

a) 

It admits that on the day mentioned, and for a long tim^ 
prior thereto, it was a corporation and that it published 
in the District of Columbia a daily newspaper known as 
“The Washingon Herald,” circulated in the District of 
Columbia, and that on, to-wit, the 24th day of August, 1934, 
it published in its said newspaper the article therein set 
forth. It is without knowledge as to the allegations that thC 
plaintiff was organized and existing under the lawk 
6 of the State t of Delaware and doing business in the 
District of Columbia and as to the business conducted 
by the plaintiff as in said declaration set forth. It denied 
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all of the allegations set forth in said declaration not herein 
specifically admitted. 

♦ #***•* * 

WILTON J. LAMBERT 

Attorney for Defendant. 


Joinder of Issue 
Filed March 25, 1935 

• **•••* # 

Comes now the plaintiff in the above-entitled cause by its 
attorneys and joins issue on the first plea to the Declara¬ 
tion filed herein. 

EDWIN SWINGLE 
MARK R. FRIEDLANDER 
ROBERT I. SILVERMAN 
Attorneys for plaintiff 


7 Supreme Court of the District of Columbia 

Monday, May 18, 1936. 

Session resumed pursuant to adjournment, Hon JAMES 
M. PROCTOR, Justice, presiding. 

• *#•••• * 

Come now the parties hereto by their respective attorneys 
of record and a jury of good and lawful persons of this dis¬ 
trict, to-wit John D. Scopi, Salvatore Desio, Jr., James C. 
Ragland, William J. Powers, Thomas G. Jones, Howard M. 
Bollinger, Armin A. Hufnagel, Paul E. Johnson, Jr., Maude 
E. Anderson, Lina R. Nix, Grace S. Dawson and Louise K. 
Humey, who are duly sworn to well and truly try the issue 
herein joined and after this cause is heard and given to the 
jury in charge they upon their oath say they find for the 
* defendant, by the direction of the Court. 


SERVICE PARKING CORP. VS. THE WASHINGTON TIMES CO. 7 

Thursday, June 25, 1936. 

Session resumed pursuant to adjournment. Hon. JAMES 
M. PROCTOR, Justice, presiding. 

*####** * 

Upon consideration of the motion filed herein, for a new 
trial, the same having been heretofore duly argued and 
submitted to the Court, it is ordered that said motion be 
1 and the same is hereby overruled, and judgment on the verj- 
dict is ordered. 

Wherefore, it is considered that plaintiff take nothing by 
this action that defendant go hence without day, be for nothj- 
i ing held and recover of plaintiff its costs of defense to b$ 

! taxed by the clerk and have execution thereof. 

* 

! 

8 Praecipe In the Supreme Court of the District of 

Columbia the 29th day of June 1936 

The Clerk of said Court will please note an appeal to the 
United States Court of Appeals for the District of Colum¬ 
bia and issue a citation to the Washington Times Co. 

ROBERT I. SILVERMAN | 

• Address 502 Hill Bldg. 

Attorney for pltff 

9 The President of the United States of America 

To Washington Times Company, a corporation, Greetingj: 

You are hereby cited and admonished to be and appear at 
the United States Court of Appeals for the District of Cop 
lumbia, upon the docketing the cause therein, under and as 
directed by the Rules of said Court, pursuant to an Appeal 
noted in the District Court of the United States for the Dis¬ 
trict of Columbia on the 29th day of June, 1936, where th^ 
Service Parking Corporation, a Corporation, is Appellant, 
and you are Appellee, to show cause, if any there be, why 
the Judgment rendered against the said Appellant, should 
! not be corrected, and why speedy justice should not be donb 
to the parties in that behalf. 

Witness the Honorable ALFRED A. WHEAT, Chief Jus¬ 
tice of the District Court of the United States for the Di^- 
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trict of Columbia, this 29th day of June, in the year of our 
Lord one thousand nine hundred and thirty-six. 

' FRANK E. CUNNINGHAM 

(Seal) Clerk. 

' By CHAS. B. COFLIN 

Assistant Clerk. 


Service of the above Citation accepted this 30th day of 
June, 1936. 


R. H. YEATMAN 


Attorney for Appellee. 


10 Supreme Court of the District of Columbia 

Wednesday, July 1, 1936. 

Session resumed pursuant to adjournment. 

Hon. Jesse C. Adkins, Justice, presiding. 

******** 

Comes now the plaintiff by its attorney of record and, by 
citation on June 29, 1936, notes an appeal to the United 
States Court of Appeals for the District of Columbia for 
the judgment entered herein June 25, 1936; whereupon, an 
undertaking to act as a cost bond is hereby fixed in the sum 
of One Hundred Dollars ($100.00) with leave to deposit 
Fifty Dollars ($50.00) cash with the clerk in lieu thereof. 


Memorandum 

July 7, 1936 

Undertaking on appeal approved and filed. 

Assignment of Errors 
Filed July 13,1936 

******** 

Comes now the plaintiff in the above-entitled cause and 
for assignment of errors on appeal says: 

1. That the Court erred in directing a verdict for the 
defendant at the conclusion of the plaintiff’s case. 

2. That the Court erred in excluding the testimony of 
witnesses tendered to show that they understood the ar¬ 
ticles sued upon to refer to the plaintiff. 
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l 

j | 

3. That the Court erred in not allowing the jury to j 

11 determine from the article itself and the other evi- | 
dence presented whether or not the libel complained 

of referred to the plaintiff, and was so understood by the 
readers of defendant’s paper. 

EDWIN SWINGLE 
MARK P. FRIEDLANDER 
ROBERT I. SILVERMAN 
Attorneys for Plaintiff. 

Service of copy of the foregoing Assignment of Errors 
acknowledged this 13th day of July, 1936. 

R. H. YEATMAN, 

> I 

Attorney for Defendant. j 

R. H. Y. Jr. 

.. __ 

i # i 

District Court of the United States for the 

District of Columbia. 

i I 

Tuesday, October 20, 1936. 

I 

I Session resumed pursuant to adjournment, Hon. JAMES 
M. PROCTOR, Justice, presiding. 

I 

# * * * # * # • 

I 

Come now the parties hereto by their respective attor¬ 
neys of record, and, thereupon, the plaintiff by its attor-i 
neys, presents to the Court its Bill of Exceptions, taken at 
the trial of this cause, and, heretofore submitted herein, and 
prays the same be signed and made of record, nunc pro tunc , 
which is, hereby, accordingly done. 

I 

— 

Designation of Record. 

Filed July 13 1936. j 

#***#**(* 
The plaintiff, having perfected an appeal herein tb 

12 United States Court of Appeals for the District of 
Columbia on the 7th day of July, 1936, hereby re¬ 
quests the Clerk of the District Court of the United States 
for the District of Columbia to prepare, at plaintiff’s e^- 
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trict of Columbia, this 29th day of June, in the year of our 
Lord one thousand nine hundred and thirty-six. 

FRANK E. CUNNINGHAM 
(Seal) Clerk . 

By CHAS. B. COFLIN 

Assistant Clerk . 


Service of the above Citation accepted this 30th day 
June, 1936. 


R. H. YEATMAN 


of 


Attorney for Appellee. 


10 Supreme Court of the District of Columbia 

Wednesday, July 1, 1936. 

Session resumed pursuant to adjournment. 

Hon. Jesse C. Adkins, Justice, presiding. 

******** 

Comes now the plaintiff by its attorney of record and, by 
citation on June 29, 1936, notes an appeal to the United 
States Court of Appeals for the District of Columbia for 
the judgment entered herein June 25, 1936; whereupon, an 
undertaking to act as a cost bond is hereby fixed in the sum 
of One Hundred Dollars ($100.00) with leave to deposit 
Fifty Dollars ($50.00) cash with the clerk in lieu thereof. 


Memorandum 

July 7, 1936 

Undertaking on appeal approved and filed. 


Assignment of Errors 
Filed July 13,1936 

******** 

Comes now the plaintiff in the above-entitled cause and 
for assignment of errors on appeal says: 

1. That the Court erred in directing a verdict for the 
defendant at the conclusion of the plaintiff’s case. 

2. That the Court erred in excluding the testimony of 
witnesses tendered to show that they understood the ar¬ 
ticles sued upon to refer to the plaintiff. 
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3. That the Court erred in not allowing the jury tjo 

11 determine from the article itself and the other evi¬ 
dence presented whether or not the libel complained 

of referred to the plaintiff, and was so understood by the 
readers of defendant’s paper. 

EDWIN SWINGLE 
MARK P. FRIEDLANDER 
1 ROBERT I. SILVERMAN 

Attorneys for Plaintiff. 

Service of copy of the foregoing Assignment of Errors 
acknowledged this 13th day of July, 1936. 

R. H. YEATMAN, 

Attorney for Defendant. * 

R. H. Y. Jr. 

District Court of the United States for the 
District of Columbia. 

Tuesday, October 20, 1936. 

Session resumed pursuant to adjournment, Hon. JAMES 
M. PROCTOR, Justice, presiding. 

******** 

Come now the parties hereto by their respective attor- 
i neys of record, and, thereupon, the plaintiff by its attor¬ 
neys, presents to the Court its Bill of Exceptions, taken at 
i the trial of this cause, and, heretofore submitted herein, arid 
' prays the same be signed and made of record, nunc pro tunp, 
which is, hereby, accordingly done. 

i 

| Designation of Record. 

i Filed July 13 1936. 

******** 

The plaintiff, having perfected an appeal herein to 

12 United States Court of Appeals for the District pf 
Columbia on the 7th day of July, 1936, hereby re¬ 
quests the Clerk of the District Court of the United States 
for the District of Columbia to prepare, at plaintiff’s ex- 
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pense, a transcript of the record on appeal including there¬ 
in the following papers and proceedings: 

1. Declaration. 

2. Defendant’s First Plea. 

3. Joinder of Issue. 

4. Verdict of Jury. 

5. Judgment on the verdict. 

6. Bill of Exceptions, signed by the Court. 

7. Assignment of Errors. 

8. Designation of Record. 

EDWIN SWINGLE 
MARK P. FRIEDLENDER 
ROBERT I. SILVERMAN 
Attorneys for Plaintiff, 

Service of copy of the foregoing Designation of Record 
acknowledged this 13th day of July, 1936. 

R. H. YEATMAN, 

Attorney for Defendant. 

R. H. Y. Jr. 

13 District Court of the United States for the 

District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, CHARLES E. STEWART, Clerk of the District Court 
of the United States for the District of Columbia, hereby 
certify the foregoing pages numbered from 1 to 12, both in¬ 
clusive, to be a true and correct transcript of the record ac¬ 
cording to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 84911 at Law, 
wherein Service Parking Corporation, a corporation, is 
Plaintiff and The Washington Times Company, a corpora¬ 
tion, is Defendant, as the same remains upon the files and 
of record in said Court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 21st day of October, 1936. 

CHARLES E. STEWART, 

Clerk. 

By CHAS. B. COFLIN, 

Asst. Clerk. 


(Seal) 


! 

I 
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14 In the District Court of the United States 

for the District of Columbia 

Service Parking Corporation, 

A Corporation, 

Plaintiff 

vs. 

The Washington Times Company, 

A Corporation, 

Defendant. 

At Law No. 84,911 

To: Rudolph H. Yeatman, 

Attorney for Defendant, 

Munsey Building, 

Washington, D. C. 

Please take notice that the within Bill of Exceptions will 
be called to the attention of and submitted to the Court oh 

i 

the 17th day of August, 1936, at 10 o’clock A. M., or ajs 
soon thereafter as counsel may be heard, for the purpose 
of having the same signed and sealed by the Court. 

EDWIN SWINGLE 
MARK P. FRIEDLANDER 
ROBERT I. SILVERMAN 
Attorneys for Plaintiff. 

Service of the foregoing Notice and copy of said Bill of 
Exceptions acknowledged this 13th day of July, 1936. 

R. H. YEATMAN 
Attorney for Defendant. 

RHY.Jr. 
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15 In the District Court of the United States 

for the District of Columbia 

Service Parking Corporation, 

A Corporation, 

Plaintiff 

vs. 

The Washington Times Company, 

A Corporation, 

Defendant . 

No. 84,911 At Law. 

Filed Jul 13 1936 Charles E. Stewart, Clerk 

Bill of Exceptions 

Be it remembered, that at the trial of this cause before 
Mr. Justice James M. Proctor and a jury duly impanelled 
and sworn to try the issues herein, which trial was held on 
the day of June, 1936, Howard Grimm, agent of the 
plaintiff herein, being first duly sworn testified in substance 
as follows: 

That he was Assistant Manager of the Service Parking 
Corporation and was employed in this capacity on the 24th 
day of August, 1934; that on that date, the Service Parking 
Corporation operated nine parking lots in the District of 
Columbia, located in the down-town section of the city, 
which he described as extending from Pennsylvania Avenue 
north to K Street, and from Seventh Street west to Fif¬ 
teenth Street, Northwest. The witness identified a map of 
Washington, with red and blue marks indicating the loca¬ 
tion of these lots in the section described by the witness as 
the down-town section. This map was offered and admit¬ 
ted in evidence. The lots were pointed out as being located 
at the following addresses: 10th & E Streets, N. W.; 13th 
& E Streets, N. W.; 719—13th St., N. W.; 1319 G Street, 
N. W.; 1322 G Street, N. W.; 81fi—15th St., N. W.; 1021— 
15th Street, N. W.; 1535 Eye Street, N. W.; and 1734 L St., 
N. W. The witness stated that the corporation at the time 
of the trial owned fourteen lots in the down-town section 
of the City of Washington, and identified all of these lots 
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on the map. The additional five lots acquired since th^ 
time of the libel complained of were operated at the follow 
ing addresses: 

914 E Street, N. W.; 723—17th Street, N. W.; 182 Of 
16 Eye Street, N. W.; 1816 H Street, N. W.; and 202^ 
E Street, N. W. The witness further testified that 
in August of 1934, there were approximately thirty lots^ 
including those of the plaintiff, in the down-town section 
operated by about ten or twelve owners. 

-was next called as a witness for the 

plaintiff and testified in substance that he was employed by 
the Washington Times Company and had the circulation 
records of the paper with him. He was shown the article 
which appeared in the Times on the 24th day of August and 
identified it as having been published by the defendant. Th<^ 
article was admitted in evidence, and is as follows: 

“PARKING LOT RACKET PROBE ORDERED ! 

HERE.” 


“MAJOR BROWN SAYS CHISELERS RENTING 
SPACE MOVE CARS TO STREETS; EVEN 

PAY FINES” 


“A drive by police and the District Attorney’s office to 
halt the chiselling of parking lot owners and garages, whicii 
are depriving the public of much of its parking space oiji 
the public streets, will be launche'd today, Major Ernest 
Brown, Superintendent of Police, announced.” 

“A statement by the American Automobile Association 
yesterday revealed its observers have discovered parking 
lot owners consistently placing cars on the streets froEji 
the lots, thus allowing more space on the lots, and less on 
the streets.” 

“PAY CAR FINES 

4 4 The situation was confirmed by Major Brown, who said 
he has received many complaints as to this practice. Be¬ 
tween 15 and 20 cars, originally placed on parking lots but 
later shifted to the streets, have been tagged for overparls- 
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ing, he said. In each case the parking lot proprietor has 
paid the fine.” 

“He will confer today with the District Attorney’s office, 
to see whether the lot owners can be charged with ‘conduct¬ 
ing an illegal business’ or ‘obtaining money under false 
pretenses.’ ” 

“A squad of 20 plain clothes policemen will patrol the 
downtown section today. Whenever they see a parking 
lot placing a car on the streets, they’ll tag that car.” 
17 “The police superintendent hoped that some auto¬ 
mobile owner who finds his car parked on the streets, 
after placing it on a lot, will call police and place charges 
of ‘obtaining money under false pretenses’ against the 
parking lot owner. ’ ’ 

The witness testified further that the article complained 
of appeared in the four editions of the paper published by 
the defendant, and that the circulation for the 24th day of 
August, 1934, was about 80,000. That the plaintiff is a 
Delaware corporation; its president is Max Goldberg, and 
its secretary Meyer Lachman. 

Carl Zirkle next testified that he was the manager of the 
parking lots of the Service Parking Corporation, and was 
so employed on the 24th day of August, 1934; that on that 
date, there 'were about 20 parking lots in the down-town 
section of the City, which he described as extending from 
Pennsylvania Avenue north to K Street, and from Seventh 
Street west to Fifteenth Street, northwest; that of the 20, 
Service Parking Corporation owned 9; that since the 24th 
day of August, 1934, the plaintiff had expanded and at the 
time of the trial was the owner and operated 14 lots. 

“That the officers of the plaintiff reside in Detroit, Mich¬ 
igan; that he worked for them in Detroit, Michigan, be¬ 
fore coming to Washington to take charge of the service 
stations in Washington operated by the plaintiff; that the 
plaintiff runs a chain of service stations in Detroit as well 
as service stations in Washington; that none of the officers 
of the plaintiff reside in Washington and that he transacts 
the business for the plaintiff in Washington. 

Robert Groome was called as the plaintiff’s next witness, 
and testified that in August, 1934, he knew Mr. Zirkle 
and was familiar with the lots owned by the Service Park¬ 
ing Corporation; that he used the lots of the plaintiff from 
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time to time on which he parked his car, and he had seen 
the article which appeared in the Times on the 24th of Au¬ 
gust, 1934, and was familiar with its contents. He w^s 
asked whether or not he had formed any opinion from read¬ 
ing the article as to whom it applied, and upon answering 
in the affirmative was asked to whom he understood the 
article to apply. Counsel for the defendant objected. The 
objection was sustained, an exception was allowed and duly 
noted. The plaintiff offered to prove by the witness that 
he understood from reading the article it referred to aijid 
meant that the plaintiff was guilty of the acts described* 
in the article. 

An offer was made to produce one McGinnis and 
18 one Anthony Scullen for the purpose of showing that 
i they were familiar with parking lots in the city, in¬ 

cluding those of the plaintiff, and that they had read the 
article and formed the opinion, from reading it, that the 
i plaintiff was referred to therein. The Court refused to ^1- 
! low this testimony. An exception was taken and allowed 
by the Court. 

! The plaintiff then offered to prove the meaning of the 
words “racket” and “chiseler”, and counsel for the de¬ 
fendant thereupon conceded their meaning to be as alleged 
in the Declaration. 

The plaintiff then rested its case. The defendant movbd 
the Court to direct a verdict for the defendant on the 
ground that there had been no showing that the article 
complained of had applied to the plaintiff, nor any circum¬ 
stances shown which would reasonably permit the jury to 
find that the article could be understood to mean the plain¬ 
tiff. The motion for directed verdict was granted and the 
plaintiff was allowed an exception. Thereupon the juify, 
under the Court’s instruction, returned a verdict for the 
defendant. 

The foregoing is the substance of all of the testimony 
bearing upon the exceptions herein reserved on behalf of 
the plaintiff. j 

And thereupon, and as all of said exceptions were duly 
noted and allowed as aforesaid and duly entered upon the 
minutes of the Court, before the jury returned its verdipt, 
and because the matters and things hereinbefore recitpd 
are not matters of record, in order to make the same a ppxt 
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of the record herein, which is hereby ordered, so that the 
plaintiff may have its case reviewed on appeal, the plaintiff, 
by its attorneys, moves the court to sign and seal this, its 
bill of exceptions, to have the same force and effect as if 
each and every one of said exceptions had been separately 
signed and sealed, which motion is granted by the court 
and thereupon the plaintiff tenders this, its bill of 
19 exceptions, and requests the court to sign and seal 
the same, which is accordingly done, now for then, 
this 20th dav of October, 1936. 

1 JAMES M PROCTOR 

Justice 

Endorsed on cover: No. 6867. Service Parking Corpora¬ 
tion, a Corporation, Appellant, vs. The Washington Times 
Company, a Corporation. United States Court of Appeals 
for the District of Columbia Filed Oct 21 1936 Moncure 
Burke, Clerk. 
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IN THE 


SJmteb States; Court of appeals! 

FOE THE DISTRICT OF COLUMBIA. 

— 

i 

October Term, 1936. | 

No. 6867. 


Service Parking Corporation, 
a Corporation, 

Appellant , 

v. 

The Washington Times Co., 
a Corporation, 

Appellee . ! 

BRIEF FOR APPELLANT. 

DISPOSITION OF CASE. 

* j 

This is an appeal from a verdict directed for the 
appellee (defendant below) by the Supreme Court of 
the District of Columbia (now the District Court of the 
United States for the District of Columbia) at the con-! 
elusion of testimony for appellant (plaintiff) and fromj 
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the ruling of the Court in excluding a portion of the 
testimony offered by appellant, in a suit for libel. 

STATEMENT OF FACTS. 

The Declaration filed below alleged that plaintiff 
was a corporation organized under the laws of the 
State of Delaware and doing business in the District of 
Columbia; that it owned and operated a number of 
parking lots in Washington and rented space on these 
lots to the general public for the purpose of parking 
automobiles; that it was known as a parking lot owner 
and operator and before and after the libel complained 
of enjoyed a reputation for fairness, honesty and effi¬ 
ciency in its dealings with the public; that on the date 
of the publication by the defendant there were a lim¬ 
ited number of parking lot operators in the City of 
Washington. 

The Declaration also alleged that the defendant 
printed, published and circulated “The Washington 
Herald’’; that prior to the publication complained of 
plaintiff was never accused of or charged with having 
accepted automobiles for parking and then placing 
them on the public streets nor had the plaintiff ever 
engaged in this practice; that the plaintiff never con¬ 
ducted an illegal business nor accepted money under 
false pretences, nor had it ever been accused of or 
charged with conducting an illegal business or accept¬ 
ing money under false pretences; that the words 
* 4 racket ’ ’ and 4 4 chiseller ’ ’ were understood by the pub¬ 
lic to mean, respectively, the business of illegally ex¬ 
torting money from another and one whose actions are 
unfair and contrary to the public interest. Yet, know¬ 
ing the reputation of plaintiff and intending to bring 
the plaintiff into public scandal, injury and disgrace 
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and degradation and to expose the plaintiff to contempt 
and injure it in its business the defendant did publish 
in its aforesaid paper the following libelous matter: 

“PARKING LOT RACKET (Thereby meaning 
the business conducted by the Plaintiff 

PROBE ORDERED HERE.” 


“MAJOR BROWN SAYS CHISELERS (There¬ 
by meaning the Plaintiff) RENTING SPACE [ 
MOVE CARS TO STREETS; EVEN PAY 
FINES” 


“A drive by police and the District Attorney’s i 
office to halt the chiselling of parking lot owners i 
(thereby meaning the plaintiff) and garages, which | 
are depriving the public of much of its parking | 
space on the public streets, will be launched to¬ 
day, Major Ernest Brown, Superintendent of Po¬ 
lice, announced.” 

“A statement by the American Automobile As-1 
sociation yesterday revealed its observers have dis- j 
covered parking lot owners (thereby meaning the 
plaintiff) consistently placing cars on the streets 
from the lots, thus allowing more space on the lots, 
and less on the streets.” 

“PAY CAR FINES” j 

* 

“The situation was confirmed by Major Brown, j 
who said he has received many complaints as to 
this practice. Between 15 and 20 cars, originally 
placed on parking lots (thereby meaning the lots 
owned and operated by the plaintiff) but later 
shifted to the streets, have been tagged for over¬ 
parking, he said. In each case the parking lot pro- j 
prietor (thereby meaning the plaintiff) has paid 
the fine.” 
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“He will confer today with the District Attor¬ 
ney’s office, to see whether the lot ow r ners can be 
charged with ‘conducting an illegal business’ or 
‘obtaining money under false pretences’.” (there¬ 
by meaning and insinuating that the plaintiff con¬ 
ducts an illegal business or obtains money under 
false pretences.) 

“A squad of 20 plain clothes policemen will pa¬ 
trol the downtown section today. Whenever they 
see a parking lot (thereby meaning a lot operated 
by the plaintiff) placing a car on the streets, 
they’ll tag that car.” 

“The police superintendent hoped that some 
automobile owner who finds his car parked on the 
streets, after placing it on a lot, (thereby mean¬ 
ing a lot operated by the plaintiff) will call police 
and place charges of ‘obtaining money under false 
pretences’ against the parking lot owner.” 
(thereby meaning and insinuating that the plain¬ 
tiff obtains money under false pretences).” 

It was further alleged that by said article defendant 
meant and intended, and the readers of said article un¬ 
derstood the same to mean, imply and insinuate that 
the plaintiff accepted cars for parking and consistently 
placed them, after so receiving them upon the public 
streets after receiving money to keep the cars upon 
their parking lots; and that the defendant intended 
by the said article to charge that the plaintiff was a 
chiseller and conducted a racket and that it conducted 
an illegal business and obtained money under false 
pretences; that when the said defamatory article was 
published the attention of all the readers thereof was 
directed to this plaintiff as one of the limited number 
of parking lot operators in said City and District and 
the said company was identified in the minds of the 
readers as one of those referred to in said article. 
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There then followed in the Declaration an allega- | 
tion of general damage to plaintiff’s business and an j 
allegation that the article was published with reck¬ 
less and careless indifference to the rights of the plain¬ 
tiff and that a retraction of said charges had been re¬ 
fused. Damages in the sum of $50,000 were claimed. | 
The defendant in its plea admitted its corporate 
identity and the publication of the article but denied 
the other allegations of the Declaration. 

The following is the substance of the testimony ad¬ 
duced at the trial by the plaintiff. 

On the 24th of August, 1934, the Service Parking 
Corporation owned (T. 14) and operated (T. 12) nine 
parking lots (T. 12 and 14) out of a total of about 20 
(T. 14) or 30 (T. 13) in the downtown section of the 
City of Washington; that all of the lots in the down¬ 
town section, which extended from Pennsylvania Ave¬ 
nue North to K Street and from Seventh Street west 
to Fifteenth (T. 12 and 14), including those of the 
plaintiff, were operated by ten or twelve owners (T. 
13). | 

One Robert Groome testified that in August of 1934 
he was familiar with the lots owned by the Service 
Parking Corporation and used them from time to time 
for the purpose of parking his car (T. 14 and 15) and 
that he had seen the article complained of and wasj 
familiar with its contents (T. 15). He was asked 
whether or not he had formed any opinion from read¬ 
ing the article as to whom it applied, and upon answer¬ 
ing in the affirmative was asked to whom he understood 
the article to apply. Counsel for the defendant ob¬ 
jected. The objection was sustained, an exception was 
allowed and duly noted. The plaintiff offered to prov^ 
by the witness that he understood from reading the 

I 

l 
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article it referred to and meant that the plaintiff was 
guilty of the acts described in the article. (T. 15) 

An offer was made to produce one McGinnis and one 
Anthony Scullen for the purpose of showing that they 
were familiar with parking lots in the city, including 
those of the plaintiff, and that they had read the article 
and formed the opinion, from reading it, that the plain¬ 
tiff was referred to therein. The Court refused to 
allow this testimony. An exception was taken and al¬ 
lowed by the Court. (T. 15) 

The plaintiff then offered to prove the meaning of 
the words “racket” and “chiseler”, and counsel for 
the defendant thereupon conceded their meaning to be 
as alleged in the Declaration. (T. 15) 

An agent of the defendant was called and identified 
the article which appeared on the 24th of August, 1934 
in the Times newspaper. The article was the same as 
that alleged in the Declaration to have been published 
by the defendant. It was admitted in evidence. He 
testified that this article appeared in four editions of 
the paper and that its circulation was about 80,000. 
(T. 13) 

This being all the evidence adduced by the plaintiff, 
it rested its case. The defendant moved the Court to 
direct a verdict on the ground that there had been no 
showing that the article complained of had applied to 
the plaintiff, nor any circumstances shown which would 
reasonably permit the jury to find that the article could 
be understood to mean the plaintiff. The motion for 
directed verdict was granted and the plaintiff was al¬ 
lowed an exception. Thereupon the jury, under the 
Court’s instruction, returned a verdict for the defen¬ 
dant. 
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SPECIFICATION OF ERRORS. 

I. The Court was in error in excluding the testimony 
of witnesses which was tendered to show that they un¬ 
derstood the article sued upon to refer to the plaintiff. 

II. The Court erred in not allowing the jury to de¬ 
termine from the article itself and the other evidence 
presented whether or not the libel complained of re¬ 
ferred to the plaintiff, and was so understood by the 
readers of defendant’s paper. 

III. The Court erred in directing a verdict for the | 
defendant at the conclusion of the plaintiff’s case. 

ARGUMENT. 

I. 

The Court was in error in excluding the testimony 
of witnesses which was tendered to show that they un-! 
derstood the article sued upon to refer to the plaintiff. 

A. The article complained of was actionable even 
though the plaintiff was not specifically named, if the 
public understood from the article and the article was! 
capable of meaning that it referred to the plaintiff. 

Before proceeding to the main argument under I we j 
must first inquire as to the relevancy and materiality 
of the testimony offered and excluded. 

The Court will see from reading the article that it 
does not anywhere name the plaintiff. But we con¬ 
tend that if the public understood from the article thatj 
the plaintiff was referred to therein, then the article 
was actionable. 

It is admitted that generally “Where defamatory 
statements are made against an aggregate body of per- 
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sons, an individual member not specifically imputed or 
designated cannot maintain an action. ” 36 C. J. 1161. 
But while this is the general rule in publications libel¬ 
ing a group, like other general rules, it has its limita¬ 
tions and exceptions. One of these is that where the 
general public understands by -the article that a cer¬ 
tain party i^ aimed at in the libelous publication then 
such party is not barred from his right of action be¬ 
cause he happens to be a member of a class. An ex¬ 
cellent authority in support of this proposition is the 
case of International Textbook Co. v. Leader Printing 
Co., wdiich appears in 189 Fed. 86. This case came be¬ 
fore the Federal Court on a demurrer to the 2nd 
amended petition, the grounds being that the 2nd 
amended petition did not state a cause of action. The 
defect in the first petition which was cured by amend¬ 
ment was that it was not pleaded in the first amended 
petition that the article was libelous against the plain¬ 
tiff for want of an allegation alleging that the reflec¬ 
tions in the article which were apparently directed to 
a class rather than at an individual member of a class, 
were intended to apply to the plaintiff and were so 
understood in the community in wdiich the article was 
published. This defect was cured by amendment. 

“The article published by the defendant was 
headed with the vrord ‘GBAFT’ in large type fol¬ 
lowed by a question mark. It contained reflec¬ 
tions upon the character of the contract for in¬ 
struction by correspondence which was being ad¬ 
vertised and exploited in the community, depicting 
the contract as one-sided and harsh which ‘no sane 
business man would care to sign’ and states that 
its victims are ‘unfortunate young boys and young 
men in the most straightened circumstances’ who 
are forced because of the hardship of the contract 
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to break it and then in ‘ their inexperience are 
quite readily frightened by a petty lawyer who 
can be hired for such work/ The article concludes 
with the question, ‘Is it a legal use of the mails to 
coerce an inexperienced victim with the threat to 
sue under such a contract for the purpose of get¬ 
ting his money for a value never received?’ ” 

The Court overruled the demurrer to the 2nd amended 
declaration which was based upon the theory that the 
plaintiff w^as not directly referred to in the article and 
that it was directed to a class rather than against the 
individual plaintiff. The Court in its opinion said: 

“Counsel for the defendant in urging the de¬ 
murrer was not disposed to take issue with the 
proposition that this article was generally libelous j 
per se but founded his argument mainly upon the | 
proposition that, because the plaintiff was not di-j 
rectly referred to in the article it was an attack 
upon the class of correspondence schools and con¬ 
sequently not actionable. Counsel for the defen¬ 
dant relies upon Watson v. Detroit Journal Com¬ 
pany, 143 Michigan 430, 107 N. W. 81, 5 L. R. A.j 
(N. S.) 480. The editor of the L. R. A. in an¬ 
notating this case, while not at all attacking the 
principle that a libel can not be predicated by one 
of a class upon a publication referring generally 
to concerns in business of that class, yet very justly 
it seems to us, questions the application of that 
principle to the facts of the case itself and very 
clearly, in the note to that case, shows how it may 
not be authority for a case such as we have at bar.i 
The note says: 

‘Upon principle . . . there is no reason why! 
it should not . . . be for the jury to determine 
whether or not a publication which in its terms 
refers to a class or collection of individuals or 
to their business can fairly be construed to mean 
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one or more particular individuals of the class 
referred to.’ ” 

The annotation appearing in 5 L.R.A.(N.S.) at page 
480 is a very excellent and well considered treatise, 
and the Federal Court apparently lend its support to 
the article. Because of its particular applicability, 
certain essential portions of the article are quoted 
herein: 

“ ... It is plain from the foregoing cases that 
if the alleged libel cannot in any manner be con¬ 
strued to refer to any particular individual no one 
is in fact injured by its publication; and hence no 
recovery can be had by one who thinks himself 
damaged thereby. But the publication sued on in 
Watson vs. Detroit Journal Company can hardly 
be disposed of so easily ... In view of all the 
circumstances of the case it cannot with any con¬ 
fidence be asserted that the publication complained 
of is entirely incapable of the construction that it 
referred to the plaintiff ... If the meaning of an 
alleged libel is so doubtful that extrinsic evidence 
is needed to determine 'whether it is actionable or 
not the overwhelming weight of authority has 
made it the province of the jury to find the true 
meaning. Upon principle , therefore , there is no 
reason why it should not also be for the jury to 
determine whether or not a publication which in 
its terms refers to a class or collection of individ¬ 
uals or to their business can fairly be construed to 
mean one or more particular individuals of the 
class referred to. This is the logical conclusion 
to be drawn from the language of Ryckman vs. 
Delavan, and is undoubtedly the present law in 
England as enunciated in LeFanue vs. Malcomson, 
1 H.L. Cas. 637, in which a declaration was held to 
be good . . . which alleged that the plaintiff was 
the owner of a factory in Ireland and that the de- 
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fendant had published of him and of said factory a 
libel imputing that cruelties were practiced in 
some Irish factories. The Lord Chancellor said: 

‘If a party can publish a libel so framed as to 
describe individuals though not naming them, and 
not specifically describing them by any express 
form of words but still so describing them so that 
it is known wTlo they are as the jurors have found 
it to be here; and if those who must be acquainted 
with the circumstances connected with the party 
described may also come to the same conclusion 
and may have no doubt that the writer of the libel 
intended to mean those individuals—it would be 
opening a very wide door to defamation if parties 
suffering all the inconvenience of being libeled 
were not permitted to have that protection which 
the law affords. If they are so described that 
they are known to all their neighbors as being the 
parties alluded to; and if they are able to prove 
to the satisfaction of a jury that the party writing 
the libel did intend to allude to them—it would be 
unfortunate to find the law in a state wdiich would 
prevent the party being protected against such 
libels. ’ ” 

R.yckman vs. Delavan, 25 Wend. (N.Y.) 186, was a 
case in which the plaintiff was one of six firms engaged 
in brewing and malting on the “Hill”. The article 
said that certain malting establishments on the Hill 
were supplied with water from stagnant pools, etc., and i 
that there were several on the Hill, all of which relied! 
on taking of water occasionally from the pool. The ma¬ 
jority opinion held that the article was libelous and 
that the plaintiff could maintain his action. 

The Court in its opinion said: 

“It is very evident that the charge is general | 
and includes all those who own and carry on busi- 
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. ness in the several malt houses described. Of these 
persons the plaintiff is one. The accusation in¬ 
cludes all of them; and this therefore does not re¬ 
semble those ancient cases . . . where it was held 
with more strictness than Court’s now entertain 
that when a charge is made upon some one person 
indefinitely out of many without any indication of 
the individual meant the action is not maintainable 
on account of the uncertainty of the charge. . . . 

“If to the common understanding of men the 
description evidently points to several individ¬ 
uals ; or if on the face of the Declaration it appears 
that the words are capable of being so meant and 
understood—then the fact of a person being de¬ 
famed under a description of the office or of pro¬ 
fession common to himself and other individuals 
included in the same libel cannot take away the 
right of private action. ...” 

“The record shows that there were several malt 
houses on the Hill and the publication stated . . . 
that all of them relied on water taken occasionally, 
etc. . . . This was equivalent to stating that every¬ 
one of them used the putrid water. ...” 

In Kilpatrick v. Edge, 88 Atl. 839, plaintiff owned 
the Hotel Rio Grande in Atlantic City and his hotel 
had a Turkish Bath connected with it. Defendant 
charged that orgies were carried on in a local Turkish 
bathhouse by nude men and women and that the pro¬ 
prietor permitted men to secretly watch nude women 
who were using the baths. In the opinion it was said: 

“The first ground of demurrer is that there is 
nothing in the alleged libel which indicates to any 
one that the plaintiff is referred to in it. I think 
this ground cannot prevail. The rule with rela¬ 
tion to publications of this kind is correctly laid 
down in the case of LeFanue v. Malcomson, L. H. 
C. Cas. 637, in the following words: 


13 


i 

i 

i 

i 


‘The defamatory matter may appear only tp 
apply to a class of individuals, yet if the descripp 
tion in such matter are capable of being by inp 
nuendo shown to be directly applicable to an^ 
one individual of that class, an action may bp 
maintained by such individual in respect to thP 
publication of such matter.’ ” 


The cases on this subject are collected in 97 A. L. R. 
285. See also American Civil Liberties Union v. Kielty, 
40 F. (2nd) 451; Weston v. Comm’l Advertiser Ass’ik, 
(N. Y.) 77 N. E. 661. 

From the foregoing, it may be concluded that thP 
article, although not specifically naming the plaintiff 
might be actionable as to it if plaintiff can prove that 
the public understood the article to refer to the plain¬ 
tiff and its assumption is justified from the article it¬ 
self and the extrinsic facts existing at the time of the 
publication of the article. 

The article does not say that some parking lot own¬ 
ers are guilty of the charges made. It refers to all , and 
furthermore, the fair inference is that the “racket” js 
confined to downtown owners when the article sa^s 
“A squad of 20 plain clothes policemen will patrol tlie 
downtown section today. Whenever they see a park¬ 
ing lot placing a car on the streets, they’ll tag thpt 
car.” (T. 14) The evidence showed that there were 
only ten or 12 owners of parking lots in the downtowm 
section and that of the 20 or 30 lots (T. 13) nine were 
owned by this plaintiff (T. 12 and 14). j 

The plaintiff showed then, that the article reasonably 
and fairly construed not only could have been intended 
to mean the plaintiff but it would naturally be one pf 
those seriously damaged by its publication. 

We now come to the specific error No. I. 
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It being one of the essential as laid down by the case 
of International Textbook Co. v. Leader Printing Co., 
189 Fed. 86 (supra) that in this type of suit it be al¬ 
leged that the public understood the article to refer to 
plaintiff, what better evidence than the public itself 
could the plaintiff have offered to prove their under¬ 
standing? Yet the Court excluded this testimony. This, 
we submit, was error. 

It is admitted that some Courts exclude such testi¬ 
mony and give as the reason therefor the fact that this 
evidence is merely opinion testimony. But it is sub¬ 
mitted that such evidence is a necessary exception to 
the opinion evidence rule, that most courts allow it, and 
that the rule of reason favors its admissibility. See 
17 R. C. L. Sec. 164. 

The cases on this question are collected in Ann. Ca. 
1917C at page 36, where it is said, 

“The rule adopted by the decisions in a major¬ 
ity of the jurisdictions is that where it appears 
that slanderous or libelous words were spoken or 
written of a person by indirection and were read 
or heard by persons conversant with the facts, the 
testimony of such persons as to their opinion or 
understanding of the one to whom the language 
was intended to refer, is admissible, leaving the 
grounds for that opinion or understanding to be 
inquired into on cross-examination . 9 ’ 

In Smart v. Blanchard, 42 N. H. 137, the article com¬ 
plained of did not refer to the plaintiff but only to a 
certain group of persons who were alleged to have 
assembled and conducted an immoral and drunken 
party. The article did not name the plaintiff. Plain¬ 
tiff introduced witnesses who were asked to whom they 
understood the article would apply. Objection was 
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made to such testimony, but the evidence was helcl 
proper by the lower Court and its admissibility was 
affirmed on appeal, the appellate Court saying: 

“Another question is, was it competent to prove 
the understanding of witnesses that the libel apJ 
plied to the plaintiff. The meaning of the defen¬ 
dant in this respect is undoubtedly a question of 
fact to be found by the jury under the instructions 
of the Court. . . . Whether the libel was of and 
concerning the plaintiff is a question for the jur}* 
to decide. ... We find there is no conflict in the 
authorities, but the important question is how fail 
is the testimony of witnesses stating how the libel 
was understood, to be received. 

“Upon a careful examination of the cases, we ard 
inclined to hold that the true rules to be deduce c| 
from them are these: That where the words are 
ambiguous and the application doubtful, it musi 
be shown by the plaintiff (1) that the words were 
actually used in their actionable sense and were 
applied to the plaintiff; (2) that the hearers so 
understood them; and upon this point, the testil 
mony of the hearers as to how they understood 
them is admissible, although it would have no legal 
tendency to show in what sense they were actually 
used, inasmuch as the hearers may have been un{- 
der a total misapprehension, both of the meaning 
and the application, and it would be hard that thd 
defendant should be responsible for such a mis^ 
take.” 

“Had it appeared, then, as in the case before u^, 
that the meaning was ambiguous and the applica^ 
tion doubtful, and that the witness was one tb 
whom the libel complained of was published, hi^ 
understanding of it would be admissible, especially 
if it appeared that he was acquainted with the cir¬ 
cumstances to which it applied. ...” 
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In De Armond v. Armstrong, 37 Ind. 35, plaintiff, a 
member of a township committee sued upon a libel 
directed against the committee. The Court held that 
it was proper to inquire of witnesses as to whom they 
understood the libel to apply. On appeal, it was said, 

“The Court allowed the plaintiff, over the ob¬ 
jection of the defendant, to prove by witnesses 
who and wdiat they understood certain words in 
the published article to mean and refer to. This 
was allowable and its correctness is sustained by 
numerous authorities. . . . The plaintiff had al¬ 
leged, as a matter of fact, what their meaning was, 
and he had a right to prove his allegation. ’ ’ 

In John B. Russell v. Patrick Kelley , 44 Cal. 641; 13 
Am. Rep. 169, plaintiff was employed by the defendant 
as a salesman and bookkeeper and was discharged. 
Thereafter the defendant published an article which 
was, in substance, that the defendant desired to inform 
the public that owing to the great increase in his busi¬ 
ness, he made a change in the ladies’ custom depart¬ 
ment by discharging those who were incompetent and 
employing three of the most experienced artists from 
New York. Plaintiff’s name was not mentioned in the 
article. He brought suit and recovered judgment. At 
the trial, witnesses were called by the plaintiff to tes¬ 
tify that they were acquainted with the parties and 
were familiar with the relations existing between them; 
that on reading the publication they understood the 
plaintiff to be one of the persons referred to. The evi¬ 
dence was admitted against the objections of the de¬ 
fendant and this ruling was relied upon as error in the 
appellate Court. On this point, the Court said, 

“(Referring to the rule favoring the admissi¬ 
bility of such testimony) . . . The correctness of 
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this rule is not only established by the weight of 
authority, but is supported by every consideration 
of justice and sound policy. I am, therefore, of 
the opinion that there was no error in admitting 
oral testimony to show the application of the al¬ 
leged libel to the plaintiff.’ ’ 

In Goldsborough v. Orem & Johnson , 103 Md. 67; 
64 Atl. 36, the defendants published a libelous article 
concerning certain members of the church vestry. 
Plaintiff was one of the members of the vestry. His 
name was not mentioned in the publication. The fol¬ 
lowing language of the Court is worthy of note. 

“The plaintiff was one of the vestry who was 
opposed to Mr. Page continuing as pastor of the 
church, and, if by a fair and reasonable construc¬ 
tion of the words declared on, with the aid of the 
other averments of the Declaration, it could be 
said that those words could be intended to apply 
to him individually there could be no question as 
to his right to sue. The general rule is that the 
publication must be construed in the sense in 
which hearers or readers of common and reason¬ 
able understanding would ascribe to them. . . . 
The plaintiff may call at the trial his friends or 
those acquainted with the circumstances , to state\ 
that on reading the libel they at once concluded it 
was aimed at the plaintiff. (Italics supplied.) 

“In Caruth vs. Richeson, 96 Mo. 186, it is said: 
‘The law is well settled that if the defamatory mat¬ 
ter points to no person in particular, it then be¬ 
comes a question of fact whether it does, or does; 
not apply to the plaintiff. Even where a class is 
described, it may be that the slander refers to a 
particular individual, and whether it does or does 
not may be shown by other evidence. 2 Addison 
on Torts (Wood’s Ed. 378). When the language| 
is ambiguous, and it is doubtful in what sense thd 


18 


publisher intended it, the question is in what sense 
the hearers understood it, for slander and damage 
consist in the comprehension of the hearers. ’ ’ ’ 

a 

The Court’s attention is also respectfully directed to 
the following cases supporting the same principles. 
Smawley v. Stark, 9 Ind. 386; MUler v. Butler, 6 Cush. 
(Mass.) 71; Knapp v. Fuller, 55 Vt. 311, 45 Am. Rep. 
618; McLaughlin v. Russell, 17 Ohio St. (Griswold) 
475; Nelson v. Borchenins, 52 Ill. 236; Dexter v. Harri¬ 
son, 146 Ill. 169; Colbert v. Journal Publishing Co., 
19 N. M. 156. 

II 

i 

The Court erred in not allowing the jury to deter¬ 
mine from the article itself and the other evidence 
presented, whether or not the libel complained of re¬ 
ferred to the plaintiff, and was so understood by the 
readers of defendant’s paper. 

m. 

i 

The Court erred in directing a verdict for defendant 

at the conclusion of plaintiff’s case. 

1 

These two assignments of error will be considered 
together. 

If this Court were to hold that the evidence of wit¬ 
nesses as to their understanding of the person aimed 
at by the libelous publication is inadmissible, still, it 
was within the province of the jury to determine from 
the article itself and the testimony concerning the 
limited number of lots in the downtown section—be¬ 
tween about thirty and fifty per cent of which were 
owned by the plaintiff—whether the public understood 
that plaintiff was a “racketeer” and “chiseller” and 
was guilty of the offenses charged. 
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The leading case supporting the view that testimony! 
of witnesses concerning their understanding of the ap-| 
plication of the article is inadmissible, nevertheless 
plainly affirms that it is for the jury to decide to whom 
the libel refers. The lower Court therefore was in 
error in taking the case from the jury. Van Vechten v. 
Hopkins, 5 Johns (N. Y.) 211, 4. Am. Dec. 339. That 
was an action for libel which charged plaintiff, while 
a member of the legislature, with having entered a cor¬ 
rupt agreement for the election of the Governor. The 
matter charged as libelous was published concerning 
the federal members of the legislature and the plaintiff 
offered to prove by a witness that from reading the 
libel he applied it to the plaintiff and understood him 
to be intended as one of the federal members who were 
accused of having subscribed to the corrupt agreement 
charged in the libel. The evidence was overruled in 
the court below, the judge holding that it was the prov¬ 
ince of the Court to determine from a perusal of the 
libel whether it was the intention of the defendant to 
charge the plaintiff as being one of the subscribers to 
the agreement; it being admitted by plaintiff’s counsel 
that there were no circumstances within the knowledge! 
of the witness except what he obtained from reading 
the paper itself, to influence his belief as to the person 
intended. The lower court decided that the libel itself 
did not afford sufficient evidence of the charge that 
plaintiff was one of the members of the legislature who 
subscribed to the corrupt agreement. On appeal, the 
Court was held to be in error in refusing to allow the 
case to go to the jury, the appellate tribunal saying: 

I 

4 4 . . . The averment of extrinsic matter in this j 
Declaration was for the purpose of showing that 
the libel was published, as it is expressly alleged 

O 
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to have been, ‘of and concerning the plaintiff.’ 
And whether it was so published or not, is a ques¬ 
tion of fact which it is the province of the jury, 
and not of the Court, to decide. This has been so 
held in a great number of instances, and is so rea¬ 
sonable and just a rule, that it cannot fail of re¬ 
ceiving universal assent. Were the law not so, the 
jury, in case of libels, would be nothing and the 
Court everything. 

i 

The note to this case in 4 Am. Dec. 339, 351 says: 

“ . . . Where there is any doubt as to the mean¬ 
ing of the vrords, or of their application, or of the 
party intended, or of the sense in which they were 
understood, then it becomes a question for the con¬ 
sideration of a jury. . . . ” 

A case in which an unnamed member of a group was 
permitted to sue for a libel directed against all the 
members of that group in general, and which would 
have permitted the jury to decide the application of the 
libel is that of Weston v. Commercial Advertiser Asso¬ 
ciation, 77 N. E. 661 (N. Y.). There, on the criminal 
conviction of a coroner of the city of New York, defen¬ 
dant newspaper published an account of the manner 
in which unlawful practices were used in his office to 
secure illegal fees and mentioned the coroner’s physi¬ 
cians as employing these means and stated that “most 
of the graft goes, not to the underlings but to those 
higher up.” One of the coroner’s physicians sued for 
libel and on appeal the judgment overruling the demur¬ 
rer was sustained. At the time of the publication there 
were four coroners and four physicians, one for each 
coroner. The plaintiff was not named. There was no 
personal reference to him at all—only to the coroner’s 
physicians, he being one of them. 


21 


Speaking through Hiscock, J., the Court said: 

“ . . . But if the words may by any reasonable 
application import a charge against several indi¬ 
viduals under some general description or general 
name, the plaintiff has the right to go on to trial, 
and it is for the jury to decide whether the charge 
has the personal application averred by the plain¬ 
tiff. We believe that a jury fairly might be per¬ 
mitted to say that it sufficiently identified and 
pointed to the plaintiff to be libelous of him al¬ 
though it did not in terms name him. (Italics 
supplied.) ... it stated that these criminal 
practices pervaded the entire office, but that ‘most 
of the graft goes, not the underlings, but to those 
higher up.’ We do not think we could say as a 
matter of law that this language was employed in 
criticism of some body or class in relation to gen¬ 
eral conditions and that it had no personal and 
individual application or significance. It seems to 
us, upon the other hand, that a jury would be justi¬ 
fied in saying that this language, which described 
these corrupt practices with specific designation 
by their titles of the officers who employed them 
and which stated that they pervaded ‘the entire 
office ’, applied to every individual then employed 
in that office, and accused every one of them, in¬ 
cluding the plaintiff, as a coroner’s physician, of 
being implicated in them. 

“Very likely an article which stated in general 
terms that all the coroners in the State were a bad 
and corrupt lot would not be libelous as against 
some individual who happened to be a member of 
the office somewhere. Upon the other hand, if the 
article stated in so many words that every one of 
the four coroners and of the coroners’ physicians 
at a given time occupying an office in the City of 
New York was corrupt and took bribes we appre¬ 
hend that there would be no serious controversy 
over the proposition that any one of those individ¬ 
uals might maintain an action. The question here 
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is whether the article complained of is analogous 
to the first or to the last article assumed. It seems 
to us more nearly akin to the last one, and cer¬ 
tainly it would he within the province of the jury 
to give such meaning, construction and application 
to the language used as would bring it within the 
principles permitting this action to be main¬ 
tained.” (Italics supplied.) 

In the case of National Refining Company v. Benzo 
Gas Motor Fuel Co., 20 Fed. (2nd) 763, the defendant 
published and distributed a pamphlet defaming benzo- 
lene, a product sold by the plaintiff. No specific ref¬ 
erence was made to the plaintiff. It was therefore 
claimed that the plaintiff could not have been damaged. 
But the Court held, 

“It is not necessary that the party libelled 
should be named in the libellous article. Whether 
an article is of a libellous character per se and 
whether it has application to a particular party 
plaintiff, are entirely distinct questions and should 
not be confused. The answer to the first question 
is to be found in the article itself. The answer to 
the second question is to be found in the proofs 
supporting proper allegations in the complaint. 
Those proofs may consist either of the article it¬ 
self or of extrinsic evidence. . . . 

“But there was substantial evidence to the effect 
that persons into whose hands the leaflets fell un¬ 
derstood that plaintiff’s product was aimed at. 
It was therefore for the jury to determine whether 
the article was really directed against plaintiff y s 
product.” 

It is well settled in this jurisdiction that on motion 
for a directed verdict the evidence must be construed 
most favorable to the plaintiff, and the plaintiff is en¬ 
titled to the effect of every legitimate inference to be 
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drawn from the evidence. Schwartzman v. Lloyd, 65 
D. C. App. 216. Certainly from the evidence adduced 
in this case reasonable men might at least differ in 
their opinion as to whether the article could be con¬ 
strued to refer to the plaintiff. Under these circum¬ 
stances the Court should not have taken it upon itself 
to withdraw the case from the consideration of the I 
jury. Schwartzman v. Lloyd, supra . 

CONCLUSION. 

The issue in the case is whether the article was writ¬ 
ten “of and concerning the plaintiff.” If the public 
understood it to be “of and concerning the plaintiff” 
then it is entitled to a verdict. How can this under¬ 
standing be proven? The best method, we submit, is 
by the public itself. If the reasons supporting the 
minority view opposing the admissibility of such evi¬ 
dence appear to this Court to be more convincing, still, 
there was enough evidence in the case without such 
testimony to allow the jury to decide the question for 
itself. To deny this would be to deny a right of action 
in any case where all of a small group are libelled, for 
what other evidence could be offered? Therefore, the 
Court below, in directing a verdict for the defendant 
in effect denied that plaintiff had a right of action to 
begin with. We submit that the authorities cited in 
this brief are of the contrary opinion and should be 
followed by this Court. 

Respectfully submitted, 

Edwin Swingle, 

Mask P. Fbiedlandeb, 
RoBEBT I. SlLVEEMAN, 
Attorneys for Appellant . 
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IN THE 


®mteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 


October Term, 1936. 
No. 6867. 


Service Parking Corporation, a Corporation, 

Appellant, 


v. 

The Washington Times Company, a Corporation, 

Appellee . 


BRIEF FOR APPELLEE. 


ARGUMENT. 

Appellant (herein called “plaintiff”) complains of a 
publication by appellee (herein called “defendant”) 
referring to an alleged practice of parking lot owners 
and garages in the District of Columbia. The article 
in substance states in its headlines that a probe had 



9 


been ordered of a parking lot racket and that Major 
Brown had stated that chiselers renting space move 
cars to streets and even pay fines. The first paragraph 
states that Major Brown announced that a drive would 
be launched by the police and the District Attorney’s 
office to halt the chiselling of parking lot owners and 
garages who were depriving the public of its parking 
space on the streets. The second paragraph refers to 
a statement of the American Automobile Association 
that its observers had discovered “parking lot owners 
consistently placing cars on the streets from the lots, ’ ’ 
etc. It does not state that all owners were engaged in 
this practice. The third paragraph says this situation 
was confirmed by Major Brown who had received 
many complaints as to this practice, and that between 
15 and 20 cars, originally placed on parking lots, had 
been shifted to the streets and had been tagged for 
overparking and in each case the parking lot proprie¬ 
tor paid the fine. The fourth paragraph merely states 
that Major Brown would confer with the District At¬ 
torney’s office to see if parking lot owners could be 
charged with conducting an illegal business or obtain¬ 
ing money under false pretenses. The fifth paragraph 
states a squad of 20 plain clothes policemen will patrol 
the downtown section and whenever they saw a park¬ 
ing lot place a car on the streets, they would tag the 
car. According to the last paragraph the Superinten¬ 
dent of Police hoped that an automobile owner who 
found his car parked on the street after placing it on 
the lot would call the police and place charges against 
the parking lot owner. (R. pp. 3, 4) 

It will be first noted that no language was used which 
in any way could be said to particularly identify the 
plaintiff as one of the parking lot owners included in 
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the general reference, nor is there an ambiguous refer- j 
ence to the plaintiff justifying extrinsic evidence which 
vrould make an issue to be determined by the jury. The 
whole article is merely informative in the sense that! 
it advises the public on a matter of public interest, j 
namely, that an investigation had been made and some 
parking lot owners and garages were found engaging 
in this practice and that a drive would be made against j 
the culpable parties. 

Plaintiff, in order to make its declaration demurrer- 
proof, alleged not only that the defendant had intended 
that the article refer to the plaintiff, but that the read- ! 
ers of the paper understood the publication to mean j 
and imply that the plaintiff accepted cars for parking j 
and thereafter placed them upon the streets and that 
the plaintiff was a chiseler and conducted a racket, 
etc., and further alleged that the “ attention of all of 
the readers thereof was directed to this plaintiff as one 
of the limited number of parking lot proprietors in 
said city and district. ’ ’ (R. p. 4) 

Apparently sensitive of the rule hereinafter con¬ 
tended for that where a publication refers to a class 
generally, there can be no recovery by a plaintiff un¬ 
less the defamatory matter relates to such a limited 
group of which he is a member as that from allegation 
and proof the jury could find that plaintiff was in¬ 
tended, plaintiff argued below and now argues that the 
article related to a limited group in the class known as 
parking lot owners and garages in that the alleged 
racket referred to in the article is confined to * 4 down¬ 
town owners. ’ ’ (App. br. p. 13) This is not supported 
by the wording of the fifth paragraph of the publica¬ 
tion which merely states that a squad of policemen 
would patrol the downtown section. 
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The only evidence offered by plaintiff, other than 
opinions of witnesses which were excluded by the 
court below, tended to show that on the date of the 
publication, plaintiff operated nine parking lots in the 
District of Columbia located in the so-called downtown 
section of the city arbitrarily described by plaintiff as 
extending from Pennsylvania Avenue north to K 
Street and from Seventh Street west to Fifteenth 
Street, Northwest; that at the time of the trial of this 
case, plaintiff’s business had expanded to a point 
where it owned fourteen lots in the same section, five 
of them having been acquired since the date of the 
alleged libel, and at the time of the publication there 
were approximately thirty lots, including those of the 
plaintiff, in the downtown section operated by ten or 
twelve owners. (R. pp. 12, 13) 

THE PUBLICATION REFERS TO A CLASS ONLY 
AND IS NOT ACTIONABLE AT THE SUIT OF 
PLAINTIFF. 

I 

The substantial question of law raised by this appeal 
is whether or not the publication, which refers to a 
class, namely, parking lot owners and garages, is ac¬ 
tionable at the suit of the plaintiff because it owned 
and operated some parking lots in the downtown sec¬ 
tion of the City of Washington. 

Newell in his work on Slander and Libel, (4th ed.), 
p. 373, sec. 337, epitomizes the law in this statement: 

“Libel of class—Right of action by individual: 
Where defamatory words reflect upon a class of 
persons impartially, and there is nothing to show 
which one is meant, no action lies at the suit of a 
member of the class. Yet if the descriptions in 
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such defamatory matter are capable of being, by 
innuendo, shown to be directly applicable to any 
one individual of the class, though unnamed, or if 
any member of the class can prove that the words 
were intended to apply to him, he can recover.” 
(Our italics) 

In 36 C. J., p. 1161, sec. 26, the author states the rule 
in the following language: 

“Publication affecting a class. "Where a publi¬ 
cation affects a class of persons without any spe¬ 
cial personal application, no individual of that 
class can sustain an action for the publication; 
and it has been held that, where defamatory state¬ 
ments are made against an aggregate body of per- j 
sons, an individual member not specially imputed 
or designated cannot maintain an action. On the 
other hand, if the charge is against a class, and is, 
or may be, made of definite application , any one 
of that class may maintain an action upon showing 
that the words applied especially to him.” (Our 
italics) 

In Odgers on Libel and Slander (6th Ed.) when dis¬ 
cussing “Certainty as to the Person Defamed,” the 
author states (at p. 123): 

16 The defamatory words must refer to some as¬ 
certained or ascertainable person, and that person 
must be the plaintiff (see Syme v. Canavan (1918), j 
V. L. R. 540 (Aus.)). . j 

“If the words used really contain no reflection 
on any particular individual, no averment or innu¬ 
endo can make them defamatory. 1 An innuendo 
cannot make the person certain which was uncer¬ 
tain before’ (James v. Rutlech, 4 Co. Rep. 17b).” 
(Our italics) 
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A consideration of pertinent cases follows: 

Eastwood v. Holmes, 1 F. & F., 347, (175 Eng. Rep. 
758). 

The declaration alleged plaintiff carried on business 
as a dealer in antiquities, and had purchased, for sale 
in his business, a great number of figures, commonly 
called pilgrims ’ signs, which had been discovered in 
excavating, etc., and then set out the alleged libel which 
occurred in the course of a report of the proceedings of 
the British Archaeological Association, which was in 
the words,— 

* 4 The remainder of the evening was occupied in 
the discussion of ‘an account drawn up by Mr. C. 
on the recent forgeries in lead.’ These are figures 
reported to have been obtained from the Thames, 
and called 4 Pilgrims ’ Signs. ’ They are being of¬ 
fered not only in London, but throughout the coun¬ 
try, and antiquaries should be on their guard in 
the purchase of them. Mr. C. had inspected 800 
of them, but the aggregate is stated to be not less 
than 2000. The whole are proved to be of recent 
fabrication. They appear to have been made in 
chalk moulds. They have been steeped in a strong 
acid and smeared over with Thames mud. It is 
to be lamented that there are no legal means of 
punishing a gross attempt at deception and extor¬ 
tion.’ ’ 

Innuendo that the plaintiff had been guilty of fraud, 
etc. 

Plaintiff stated that he had got the articles from 
one E., that they were such as had been recently called 
“pilgrims’ signs,” and that at the time the libel ap¬ 
peared he was the only person who had 800 of them, 
and he had shown them to C. 
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The court said: 

“ * * * Assuming the article to be libelous, it 
is not a libel on the plaintiff; it only reflects on a 
class of persons dealing in such objects; and it is 
immaterial in this view whether they are genuine 
or not. If a man wrote that all lawyers were 
thieves, no particular lawyer could sue him unless\ 
there is something to point to the particular indi-\ 
vidual , which there is not here. There is nothing 
to show that the article was inserted with any spe-| 
cial reference to the plaintiff. It does not appear 
that the defendant knew of his existence.” (p. 759) 
(Our italics) ! 

Comes v. Cruce , 85 Ark. 79 (1908). j 

Plaintiff alleged he had been engaged in growing 
grapes and making wine therefrom and selling the 
same to citizens of Morrillton and vicinity which busi¬ 
ness was known to the defendant who published a 
newspaper called the “Morrillton Democrat;” that a 
few days prior to the publication, a white man was 
killed by a negro near the city of Morrillton, and de-l 
fendant published in its newspaper the defamatory 
article complained of. This article in substance was 
an attack on the so-called “wine joints that are now in 
operation here,” (p. 80), pointing out the evils of the 
sale of wine in such places. The courts ruled that the 
publication clearly referred to a class,—that there was! 
no language in the writing from which it could be held 
that plaintiff was defamed, and disposed of the claim 
made in the following language: 

“The publication, as a whole, affects only a 
class, and no malice or ill-will of any kind could 
be legitimately construed to be indulged toward 
any individual of that class and directed towards 
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him. There being nothing in the article that by 
proper inducement and colloquium can be given 
personal application to appellant, the court was 
correct in holding that no cause of action was 
stated.’’ (p. 83) 

Watson v. Detroit Journal Co., 143 Mich. 430, 107 N. 
W. 81. 

Certain persons doing business as the Michigan 
Trade Stamp Co., sued defendant newspaper because 
of a publication with reference to “two suits brought 
by trading stamp concerns and calling attention to 
certain evils in that particular form of industry.” 
Plaintiff contended that the article had reference to 
its concern. On demurrer it was urged that the article 
did not refer particularly to the plaintiff but generally 
to all persons engaged in the trading stamp business. 
Plaintiff contended, as was plaintiff’s contention in the 
instant case, that unless the court be able to say that 
the article complained of cannot by any reasonable 
construction be found to refer to plaintiff, the question 
whether or not the readers of the article believed or 
understood it referred to the plaintiff is one of fact to 
be submitted to the jury. Holding that the article as 
pleaded referred to trading stamp concerns generally 
and not to any particular trading stamp concern, the 
appellate court affirmed the action of the lower court 
sustaining a demurrer to the complaint. In the con¬ 
cluding part of the opinion, the court says: 

“A publication is made which does not refer to 
all of the persons engaged in that business in De¬ 
troit, but does refer generally to the trading stamp 
concerns of that city. We think the case stated 
will not sustain an action of libel.” 


In the course of the opinion, which is lengthy, the case 
of Ryckman v. Delavan, 25 Wend. (N. Y.), 186, is 
thoroughly analyzed to show its inapplicability to pub¬ 
lications of the kind complained of. 

Watson v. Detroit Journal Co., supra, as pointed oijt 
by plaintiff, was criticized in the case of International 
Textbook Co. v. Leader Printing Co., and by the au¬ 
thor of the annotation to that case appearing in 5 iL 
R. A. (N. S.) 480. The criticism, however, relatejs 
solely to the application of the rule stated by the couijt 
to the facts of the case and not to the rule itself. We 
can appreciate this criticism for the reason that the 
publication starts out by referring to two suits instj- 
tuted by trading stamp concerns, provided in the in¬ 
ducement plaintiff had alleged, as it did in the innu¬ 
endo, that suits had been brought by plaintiff and an¬ 
other stamp company against the City of Detroit. Thi^ 
statement in the article coupled with proof that plain¬ 
tiff was a party to one of the two suits specifically men^ 
tioned would have been sufficient to raise an issue of 
fact to be determined by the jury. The author of th6 
note, however, overlooked the rule of pleading invoked 
by the court, namely, that the only suggestion made iiji 
the declaration that plaintiff had brought suit against 
the City of Detroit was in the innuendo. The court 
quotes Taylor v. Kneeland, I Doug. 67: j 

“Has the plaintiff alleged anything in the in} 
ducement to warrant this innuendo f Here the ac¬ 
tionable quality of the words arises from extrinsic^ 
circumstances, and, Starkie says 5 L. R. A. (N T 
S.) 480, 483: Those circumstances must appear; 
and that the method of putting them upon recorcj 
is (1) by an introductory part, or inducement, ancj 
stating them by averment; (2) by a colloquiunf 
connecting them with the libel or slander, as by 
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saying that the words were spoken 4 of and con¬ 
cerning’ the extrinsic facts so averred in the in¬ 
ducement; (3) by an innuendo applying the dif¬ 
ferent parts of the charge to the different facts 
before averred and set forth in the inducement. 
Starkie, SI. & Libel, 290. The innuendo, therefore, 
can do nothing more than refer back to some facts 
stated in the inducement; for the truth of an in¬ 
nuendo must always appear from precedent aver¬ 
ments, and the inducement and colloquium must 
warrant the innuendo. (Citing cases) We have, 
then, a declaration without any proper averment 
that plaintiff had commenced a suit against the 
City of Detroit.” 

This court also recognized the same rule of pleading 
in the case of Metzger v. Washington Post Co., 40 App. 
D. C. 565, and affirmed the action of the lower court in 
that case sustaining the demurrer to the declaration 
because of absence in the declaration of allegations of 
fact in the colloquium tending to explain or show the 
connection between the plaintiff and the article. 

In Louisville Times v. Stivers, 252 Kv. 843, the court 
aptly differentiates between those cases where a re¬ 
covery was permitted by a person who was a member 
of a comparatively small group referred to, and a mem¬ 
ber of a class, in the following language: 

“In a comparatively small group that presents 
no great difficulty, as, for example, in the case of 
the family mentioned in the article involved in 
Fenstermaker v. Tribune Pub. Co., 12 Utah 439, 
wffiere the evidence narrowed the application to 
one man, his wife, and their children. 

“As the size of the group increases, it becomes 
more and more difficult for the plaintiff to show 
he was the one at whom the article was directed, 
and presently it becomes impossible.” 
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The court refers to Watson v. Detroit Journal Co., 
supra, and the following quotation from 17 R. C. L., 
p. 376, sec. 127: 

“On the other hand, if the language employed 
is directed toward a comparatively small group of ' 
persons, or a restricted or local portion of a gen¬ 
eral class, and is so framed as to make defamatory j 
imputations against all members of the small or 
restricted group it seems that any member thereof 
may sue.” 

The plaintiff, whose name was Stivers, complained 
of a publication relating to a feud that had been started 
in Clay County more than half a century ago and re¬ 
ferred to the ‘ ‘ Stivers Clan. ’ ’ The court held that this 
was “strictly a suit by a member of a class presump¬ 
tively large for a defamation of the class”; and that 
the demurrer to the petition should have been sustained 
and the motion for a directed verdict granted. 

Owens v. Clark, (Okl.), 6 P. (2nd) 755, decided in 1931. 

Plaintiff was a justice of the Supreme Court of that 
State. He sued defendants because of the publication 
of a defamatory article which attacked the Supreme 
Court and its attitude with respect to members politi¬ 
cal, etc. In denying a right of recovery, the court said: 

1 ‘ Taking this article as a whole, without the aid 
of extrinsic facts, we are unable to say that it re¬ 
fers to the plaintiff. It did mention Justice Mason.! 
It did refer to certain members of the Supreme 
Court. From the four corners of the article, and 
without the aid of extrinsic facts, we cannot see 
how it is possible that any person reading the arti^ 
cle could apply the same to the plaintiff in thi^ 
cause. The article was not published about the 
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Supreme Court, but about certain members of 
the Supreme Court, specifically naming Justice 
Mason.’’ (p. 759) 

In Arnold v. Ingram, 151 Wis. 438, defendant deliv¬ 
ered a sermon charging with misconduct certain city 
officials elected to administer the affairs of the city and 
stated that the real rulers of the city were a clique of 
73 men who had no official place of authority and no 

i 

respect from much the larger proportion of the citi¬ 
zens. 

Plaintiff was a public official. The court quotes from 
Newell and cites Eastwood v. Holmes , for the proposi¬ 
tion that the plaintiff could not recover because the 
publication referred to all officials who came under the 
influence of the so-called clique and violated their oaths 
of office, adhering to the rule that the defamatory 
words must refer to some ascertained or ascertainable 
person and that person must be the plaintiff. 

Schoenfeld v. Journal Co., 235 N. W. 442, (Wis.), de¬ 
cided 1931. 

The court arguendo states clearly the law as follows: 

“The unsoundness of plaintiff’s contention is 
apparent when the language complained of, stand¬ 
ing alone and apart from the entire article, is given 
consideration. Even assuming that it is suscep¬ 
tible of the meaning that some pastor at Park 
Falls had been named in a larceny warrant, there 
is nothing in these headlines to identify plaintiff 
as being such pastor. It is well settled that de¬ 
famatory words must refer to some ascertained 
or ascertainable persons, and that that person 
must be the particular plaintiff. Statements are 
not libelous unless they refer to some ascertained 
or ascertainable person. Arnold v. Ingram, 151 
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Wis. 438; Newell, Slander & Libel (2d ed.) p. 256, 
sec. 17; Watson v. Detroit Journal Co., 143 Mich. 
430; Ryckman v. Delavan, 25 Wend. (N. Y.) 186; 
36 C. J., 1158.” 

See also to same point: McGraw v. Detroit Fr\e 
Press Co., 85 Mich. 203; Hehnicks v. Stevlingson, 
(Wis.) 250 N. W. 402. 

Plaintiff cites Ryckman v. Delavan, 25 Wend. (N. Y.) 
186 and Weston v. Commercial Advertising Asso., 184 
N. Y. 479, 77 N. E. 661, as stating a rule of the New 
York Courts supporting its right to recover. Updn 
analysis of these cases it will be found that they hold 
to the contrary and maintain the proposition advanced 
by the defendant. 

i 

i 

i 

_ i 

Ryckman v. Delavan, 25 Wend. (N. Y.) 186. 

As pointed out in Watson v. Detroit Journal Co., 
supra, the publication sued on referred to certain malt¬ 
ing establishments on the hill in Albany and stated tha t 
every one of them was occasionally using putrid water. 
The court held that if the defamatory language hap 
been directed against all malters, there could be no rb- 

coverv. It will be noted that the malters intended werb 
* 

localized and consisted of a small group, namely, thosp 
on the hill. It was because the article referred to p 
small group in a designated place, that the majority 
of the court ruled in favor of the plaintiff. 

Weston v. Commercial Advertiser Asso., 77 N. E. 661;, 
(N. Y.). 

In this case, the article referred to all persons em¬ 
braced in a small group, namely, four coroners an$ 
four physicians in the City of New York. Plaintiff was 
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one of the four coroners’ physicians or deputies as 
they were some times known. Plaintiff was not re¬ 
ferred to by name. His complaint in libel set forth in 
the inducement the various facts which could be 
proved, for the purpose of showing that he was in¬ 
cluded in this small group, and then alleged that the 
article was published of and concerning him. There 
was a demurrer to the complaint. Facts were alleged 
showing plaintiff to be one of the persons intended to 
be defamed. These allegations were admitted by the 
demurrer. The demurrer was overruled. 

That part of the opinion quoted by plaintiff and itali¬ 
cized was based upon the conclusion that evidence in 
support of the inducement could be considered and, 
therefore, an issue was made for determination by the 
jury. The distinction in law between the instant case 
and the facts of that case is pointed out in the opinion 
of the court in the following language: 

“If it appears clearly and undeniably on the 
plaintiff’s own declaratory statement of his case, 
that the charge was made against a whole body of 
men, such as lawyers, clergy, or brewers, etc., this 
is not a libel upon any individual of that class, and 
the courts must so pronounce it. But if the words 
may by any reasonable application import a 
charge against several individuals, under some 
general description or general name, the plaintiff 
has the right to go on to trial, and it is for the 
jury to decide whether the charge has the personal 
application averred by the plaintiff.” (p. 661) 

This quotation is adopted from the language used in 
Ryckman v. Delavan, supra. 

The other cases treated of in plaintiff’s brief clearly 
show their inapplicability to the facts of the instant 
case. 
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Kilpatrick v. Edge, 88 A. 839. 

This case was decided on demurrer to the declara¬ 
tion. In reading the opinion it is evident that the 
plaintiff had alleged facts from which it could be de¬ 
termined that the article had reference to him. The 
case, so far as shown by Shephard’s citations, has not 
been cited by any court. 

American Civil Liberties Union v. Kiely, 40 F. (2d) 
451. 

Merely states the general rule as given by all of the 
decisions. 

National Refining Co . v. Benzo Gas Motor Fuel Co., 20 
F. (2nd), 763. j 

In that case the alleged defamatory article related to 
a certain product sold by the plaintiff under the trade- 
name of ‘ 6 Benzo Gas. ’ ’ The complaint alleged and the 
proof of the plaintiff established that the plaintiff dur- j 
ing the times when the defamatory article was pub¬ 
lished “was the only producer and seller of such a j 
mixture in Kansas City and vicinity .” (pp. 764, 766) 
Defendant contended that the publication did not con¬ 
stitute a libel against the plaintiff because nowhere in 
the leaflet was the plaintiff mentioned nor the plain¬ 
tiff’s product, “Benzo Gas.” It is with reference to 
these facts that the court made the statement quoted 
in appellant’s brief, (p. 22). The controverted fact 
submitted to the jury was whether or not the allega¬ 
tions of the complaint of extraneous matter which in¬ 
cluded the allegation that the plaintiff was the only j 
producer of the product attacked in the publication in j 
the vicinity of Kansas City was established and by j 
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reason thereof the article was really directed against 
plaintiff’s product, (p. 767) 

VanVechten v. Hopkins, 5 Johns. (N. Y.) 211. 

The extrinsic matter alleged in the declaration con¬ 
sidered with reference to the statements contained in 
the defamatorv article made an issue for determina- 
tion by the jury. 

International Textbook Co . v. Leader Printing Co., 
189 F. 86. 

i 

The newspaper published an article relating to cor¬ 
respondence schools which was derogatory of the 
methods used by the schools. The plaintiff was not 
specifically named. A demurrer was interposed to 
the first amended petition on the ground that it did 
not state facts sufficient to constitute a cause of action 
in favor of the plaintiff. A second amended petition 
was filed and a similar demurrer was interposed which 
was overruled bv the court because the declaration as 
amended a second time alleged specifically that the 
defamatory article was intended to refer to the plain¬ 
tiff and it was so understood in the community. The 
court in disposing of this point said: 

“ Comparing the amended petition with the 
second amended petition now before us, this court 
is of the opinion that, as the article w r as pleaded in 
the first amended petition, it was not libelous at 
the suit of the plaintiff, for want of an allegation 
therein (which has been supplied in the second 
amended petition) alleging that the reflections in 
the article, which were therein apparently directed 
at a class rather than an individual member of the 
class, were intended to apply to the plaintiff and 
were so understood in the community in which the 
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article was published. The plaintiff now al¬ 
leges this fact very clearly, and, as the pleading 
now stands, the court is of the opinion that the 
demurrer on the first ground should be overruled 
also.” 

It is thus seen that the court by its action in sustain¬ 
ing the first demurrer held that in the absence of evi¬ 
dence to support the additional allegations in the de¬ 
claration, no cause of action is stated in favor of the 
plaintiff. It follows that under similar circumstances 
at the conclusion of the trial, it would be the duty of 
the trial court to direct a verdict. Later in the opinion I 
the court accentuates this point with the following ! 
statement: 

“As we have seen in the case before us, the 
present pleading distinctly avers that this article 
was intentionally directed at the plaintiff and was j 
so commonly understood in the community.” 

I 

It would seem that plaintiff in the instant case had 
the rule of law stated in the Federal court in mind 
when drawing its declaration. Plaintiff, in order to 
render its declaration demurrer-proof, incorporated 
averments similar to those appearing in the second 
amended declaration in the last noted case, in the fol¬ 
lowing language: j 

“And the defendant thereby meaning and in¬ 
tending, and by the readers of said gaper under¬ 
stood to mean, imply, and insinuate that the plain¬ 
tiff corporation accepted cars for parking and con¬ 
sistently placed said cars after so receiving them! 
upon the public streets after receiving money to 
keep said cars upon their parking lots, and further ! 
meaning and intending by said article to charge 
that the plaintiff was a chisler and conducted a 
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racket and that it conducted an illegal business 
and obtained money under false pretenses; that 
when said false, malicious, scandalous and defama¬ 
tory article was published the attention of all the 
readers thereof was directed to this plaintiff as 
one of the limited number of parking lot operators 
in said city and district, and said company was 
identified in the minds of the readers as one of 
those referred to in said article.” (Our italics) 

This interpretation of the case of International Text¬ 
book Co., v. Leader Printing Co., supra, is sustained by 
the action of the court in the late case of Northrop v. 
Tibbies , 215 F. 99. The declaration alleged that a cer¬ 
tain letter referred to the plaintiff who was not named 
therein. The demurrer to the declaration was sus¬ 
tained. The court said: 

“So we may assume that the letter written and 
mailed by the defendant to a third person contains 
matter libelous per se, that defendant intended to 
defame plaintiff, and that plaintiff, when she some¬ 
how obtained a copy, applied the libel to herself. 
But the letter does not name plaintiff as the person 
intended to be libeled; and the declaration fails to 
charge (either as a conclusion of fact, if such 
pleading is permissible, or by an exhibition of ex¬ 
traneous facts that have the necessary effect of 
showing) that the recipient of the letter, or any 
other third party, understood the libelous matter 
to refer to the plaintiff.’’ 

“To allege that defendant wrote and published 
(by mailing) the letter ‘of and concerning plain¬ 
tiff’ is not enough. As this court said in Duvivier 
v. French, 104 Fed., 278: 

“ ‘ * * * * It is not enough, to constitute libel, 
that the plaintiff knew that he was the subject of 
the article, or that the defendants knew of whom 
they were writing; it must appear upon the face 
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of the declaration that persons other than these 
must have reasonably understood that the article 
was written of and concerning the plaintiff, and. 
that the so-called libelous expressions related to 
him.’ ” 

The difference between the rule of law applicable to 
the publication sued on and that applying to articles 
under consideration in the cases cited by plaintiff i^ 
illustrated in the case of Curtis Wright Cory. v. Mitch¬ 
ell, 10 F. Sup. 91, 94, in which the court said: 

“While the language in the article complained 
of was in a sense used of and concerning a class,j 
the class is really limited to two corporations^ 
namely, the United Aircraft and Transport Cor¬ 
poration and plaintiff corporation, and the article 
definitely and pointedly makes the charges com¬ 
plained of against the paintiff corporation.” 

THE OPINION EVIDENCE TENDERED BY 
PLAINTIFF WAS INCOMPETENT. 

Plaintiff further contends that the court erred in 
excluding the testimony of certain witnesses. The wit¬ 
ness, Groome, testified that he had read the publica¬ 
tion and had formed an opinion from reading the articlej 
as to whom it applied. Thereupon he was asked to! 
state his opinion, namely, to whom he understood the 
article to apply. An offer was made to produce two 
other witnesses for the purpose of showing that they 
were familiar with parking lots in the city, including 
those of the plaintiff, that they had read the article and 
had formed the opinion, from reading the article, that 
the plaintiff was referred to. This opinion evidence 
was disallowed by the court. (R. p. 15) 

Reason, and the undoubted weight of authority, are 
against the reception of such testimony in a case of this 


20 


kind. How could the opinion of the witnesses assist 
the court and jury in determining whether or not plain¬ 
tiff was intended bv the article and that it could be read 

* 

as being directed against and defamatory of the plain¬ 
tiff? With the limited facts testified to by the wit¬ 
nesses, namely, that they knew that the plaintiff oper¬ 
ated parking lots, if an issue was presented for deter¬ 
mination by the jury, the jury could as well reach the 
conclusion sought to be given by the witnesses. The 
witnesses had not testified to any facts peculiarly 
within their knowledge coupling the plaintiff with the 
publication upon which they could base such opinions. 
As stated, the jury had before it the evidence that the 
plaintiff was a parking lot operator operating certain 
parking lots. This evidence is no different from evi¬ 
dence offered by the plaintiffs in the cases herein before 
referred to where the articles mentioned classes and 
in which cases recovery was denied. 

The cases relied upon by plaintiff to justify the ad¬ 
mission of this testimony are entirely different for the 
reason that the respective publications contained de¬ 
scriptions from which the party intended could be as¬ 
certained, and the witnesses proffered had knowledge 
of the extrinsic facts bringing the plaintiffs within the 
description and for that reason understood the publica¬ 
tions to refer to the plaintiffs. 

The New York rule excluding this testimony is re¬ 
viewed and approved of in Smith v. Sun Pub. Co., 50 
F. 399, and the distinction pointed out in that case, in 
the following language: 

“The plaintiff is a married woman, and neither 
her full name nor the full name of her husband 
was stated in the libel, but circumstances were 
given from which the person who was intended to 
be designated could easily be identified. As a part 
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of the testimony in regard to identity, the plain-1 
tiff’s counsel asked one witness, ‘Did you know to 
whom the article related, when you read it? 
Answer. Yes. Question. State the reasons why you 
knew.’ Each of these questions were objected to 
and admitted. Another witness was asked, ‘Did! 
you know to whom it (the article) alluded?; 
Answer. I did. Question. State how you knew.’ 
The first question only was objected to. The de¬ 
cisions in the state of New York are that when 
a libel is ambiguous, a witness cannot be per¬ 
mitted to testify that from reading the libel he ap-! 
plied it to, or understood it to mean, the plain-j 
tiff. These decisions are based upon VanVechten 
v. Hopkins, 5 Johns. 211, which is commented upon 
and enforced by Chancellor Walworth in Maynard 
v. Beardsley , 7 Wend. 561. They relate to the bare 
question, ‘To whom did the witness apply the 
article or publication?’ and not to questions which 
call out the circumstances , the facts, and the \ 
reasons which would enable the jury to draw their 
own conclusions . It is true that the decisions are | 
not uniform, but the reason for the exclusion of 
the question, which merely compels the witness to 
say that he applied the libel to the plaintiff, is a 
sound one, because the admission of such a question | 
and an answer substitutes the opinion or conclu- j 
sion of the witness for a statement of the facts, 
from which the jury should make their own find- | 

mg. 

“The witnesses in this case to whose testimony 
exception was taken were not asked to whom, in 
their opinion, or within their knowledge, the article 
applied. They were asked if they knew to whom 
the article applied, to which they replied, ‘Yes,’ 
and were then asked to give the reason why they 
knew; in other words, to state the facts and cir¬ 
cumstances which showed who was pointed at by 
the publication. The testimony was not objection¬ 
able under the rule which excludes the opinions or 
conclusions of a witness.” (Our italics) 
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The decision of the District Court was affirmed on 
appeal. Smith v. Sun Pub . Co., 55 F. 240. 

In Eastwood v. Holmes, 1 F. & F. 349, (175 Eng. 
Rep. 758) already cited, the court sustained an objec¬ 
tion to the following question asked a witness: 

“To whom did you understand the article to apply?” 
The New York rule excluding this evidence is found in 
the cases of VanVechten v. Hopkins, 5 Johns. (N. Y.) 
211; Maynard v. Beardsley , 7 Wend. (N. Y.) 561. And 
in Stokes v. Morning Journal Asso., 66 App. Div. 569, 
in which the court pointed out: 

“It was quite competent for the plaintiff to have 
given proof showing that the particular circum¬ 
stances to which the article adverted were descrip¬ 
tive of the plaintiff and his surroundings, and 
also of his wife to whom the article referred * * *. 
The plaintiff recognized his obligation to make 
proof in this regard, (p. 571) 

It will be observed that none of the authorities pro¬ 
hibit competent testimony to support the allegations of 
the declaration or complaint. The testimony proffered 
by the plaintiff in this case, however, was merely the 
opinions of witnesses which does not come within the 
rule. As said in VayiVechten v. Hopkins, supra ,— 

“The intention of the defendant is not the sub¬ 
ject of proof, by witnesses, in the way here at¬ 
tempted. It is the mere opinion of the witnesses, 
which cannot, and ought not, to have any influence 
upon the verdict.’’ 

In White v. Sayward, 33 Me. 322, no name appeared 
in the article complained of. In treating of the ad¬ 
missibility of opinion evidence, the court says: 

“The plaintiff introduced witnesses, though ob¬ 
jected to, who testified, that they understood, that 
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he was referred to in the article published on May 
8, 1849. According to 2 Stark. 861, this evidence 
was competent. 

“It is very clear, that the rule laid dowm by the 
two learned authors referred to, is an exception to! 
the great principal, which is generally applicable! 
to evidence. Witnesses are confined to the state¬ 
ment of facts and circumstances, leaving the in¬ 
ferences and conclusions to be drawn by the jury. 
It is an elementary doctrine in the law of evidence, 
that the understanding and opinions of witnesses 
are not to be received, except in matters of science 
and a few other special cases resting upon peculiar! 
circumstances. ’ ’ 

The court then reviewed the case of VanVechten v. 

Hopkins, 5 Johns. 211, and continued: 

“Sutherland, J., in giving the opinion of the 
court, in the case of Gibson v. Williams, 4 Wend. 
320, referring to the doctrines of Mr. Starkie, 
contained in the citation made, says, ‘Mr. Starkie 
cites no case as authority in support of these posi¬ 
tions, and it is believed that none can be found; 
nor is the doctrine asserted, so far as I have been 
able to discover, by any other writer upon the lav. 
of libel or the rules of evidence. 

“In looking into the authorities referred to, Mr, | 
Greenleaf’s treatise, which was published long | 
after the decision of the case last cited, they cer- j 
tainly have put a very remote bearing upon the 
question, and are very far from supporting the 
doctrines of the text. Maynard v. Beardsley, 7 j 
Wend. 560. In the case of Snell v. Snow, 13 Mete. 
278; the court of Massachusetts treat the evidence 
as entirely inadmissible. ’ ’ (p. 327) 

“We cannot regard such testimony of witnesses, 
an exception to the general rule of evidence, and 
it was erroneously allowed to go to the jury. TJpon 
this point exceptions sustained and new trial 
granted .’ 9 
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The cases cited by appellant in support of this 
proposition are not applicable to the precise question 
presented. A careful consideration of each case will 
disclose its inapplicability. 

Smart v. Blanchard, 42 N. H. 137: In this case the 
court qualifies its ruling that the testimony of the 
hearers of the defamatory article as to how they under¬ 
stood the words is admissible by limiting the same to 
those witnesses who were acquainted with the circum¬ 
stances 4 ‘to which it applied/’ and carefully pointed 
out that mere opinion evidence is inadmissible. The 
quotation from the opinion appearing at page 15 of 
appellant’s brief stops abruptly and omits the follow¬ 
ing which qualifies and explains the true meaning of 
the opinion: 

“ * * * Great care, however, should be taken, 
that under the pretense of showing how the hearers 
understood an ambiguous expression, the mere 
opinion of the witness, as to the interpretation of 
the language, should not be received. And we are 
inclined to think that, although in the exercise of 
a sound discretion, the court would admit such 
evidence, yet it would not be safe to extend the 
principle beyond the cases suggested, or to admit * 
such testimony without cautioning the jury not to 
give it any weight in determining the sense in 
which the defendant used the words. In this case 
it does not appear that the witness was one to 
whom the libel was published, or that he had any 
peculiar knowledge upon the subject that could 
not have been readily given to the jury to enable 
them to determine its application.” (p. 149, 150) 
(Our italics) 

John B. Russell v. Patrick Kelley, 44 Cal. 641: In 
this case, the witnesses testified, to use the language 
of the court in Smart v. Blanchard, to “peculiar knowl- 
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edge upon the subject,” namely, the relations existing 
between the plaintiff and the defendant which tended to 
support the further statement of the witnesses that 
they understood the plaintiff to be one of the persons 
referred to. 

Goldsborough v. Orem & Johnson, 103 Md. 67: This 
case is subject to the same criticism. The libelous 
article related to a small group in a particular church, 
namely, the vestry. Plaintiff was one of the vestry. 
The witnesses called to testify were persons “ac¬ 
quainted with the circumstances. ’ ’ 

THE TRIAL COURT PROPERLY DIRECTED A 
VERDICT FOR DEFENDANT. 

At the conclusion of the case, the only evidence that 
could have been submitted to the jury consisted of the 
publication itself and testimony that a certain number 
of parking lots were operated in a so-called downtown 
section of the city, that plaintiff operated parking lots 
in this area and that witness had knowledge that plain¬ 
tiff was a parking lot operator. It manifestly became 
the duty of the court, in this state of the record, to 
direct a verdict for the defendent. There was nothing 

| 

in the publication from which the jury could reasonably 
find that the plaintiff was intended to and charged with 
the practice mentioned or that the public so read and 
understood the article. There was no evidence in the 
case supporting the allegations of the declaration tend¬ 
ing to show that the public so understood. 

This case is unlike the cases relied upon by plaintiff 
on this proposition. 

In VanVechten v. Hopkins, supra, cited by plaintiff, 
that part of the opinion quoted should be read with 
reference to the record before the court. The language 
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of the defamatory article and the extrinsic testimony 
offered by plaintiff raised an issue whether or not the 
plaintiff was referred to and the public so understood. 
For that reason the court held that the case should have 
been submitted to the jury for the reasons advanced in 
the following quotation from the opinion: 

“This brings me to the consideration of the true 
question in this cause, viz: Was there sufficient 
evidence in this case to warrant the jury to find 
that the plaintiff was intended to be charged as 
being one of the parties to the corrupt agreement 
stated in the libel? If this should be decided 
against the plaintiff, a new trial would be useless: 
for notwithstanding it is the right of the jury to 
determine this fact, yet if, in the opinion of this 
court, they would not be authorized, by the evi¬ 
dence, to find for the plaintiff, we should set the 
verdict aside.” (p. 222) 

The other cases cited by plaintiff have already been 
considered. 

CONCLUSION. 

It is respectfully submitted that the court below fol¬ 
lowed the law in excluding the opinion evidence prof¬ 
fered and directing a verdict for the defendant. 

R. H. Yeatman, 

| 

Attorney for Appellee. 

Filed: 

February 4, 1937. 






